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Trustees Liability
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The legal position of a trustee is that they
are personally liable for trust transactions.
Often, the trust deed has a limitation of
liability clause that is included to effectively
provide a trustee (usually an independent
trustee) with protection against claims by a
beneficiary. The trustee, however, may not
be protected when transacting with third
parties if a limitation of liability clause is not
included in a third party contract.

Just as often, the trustee has a right of
indemnification from the trust funds under
the terms of the trust deed. Again, the trus-
tee can seek reimbursement only to the
extent of the trust assets.

Where a trustee transacts with a third party
(even if in good faith), and believes that his
liability is limited to the trust assets (which
may not be adequate), he leaves himself
open to being personally sued in the
Courts.

Likewise, trustees are also personally
liable for any GST or income tax payable
to the IRD by the trust. If the trust funds
are exhausted, the trustee may not only
be not reimbursed but will also end up
with a liability for tax.

In the context of income tax, usually the
liability is more likely to arise from accrual
income than in the normal course of busi-
ness. For example, a bank could be owed
a debt by the trust that the trust is now
unable to repay. The bank may write-off
that debt and not be able to seek remedy
from the independent trustee due to a
limitation of liability clause in the bank
documentation. However, the debt written-
off may become taxable income resulting
in tax to pay. The IRD can recover the tax
by suing the trustees personally.
(Continued page 2)

Tax and Election Day Earnings

2011 is election year and a number of people will be employed by the electoral of-

fice. Election day workers are employed on a casual basis immediately before, on or
after polling day. They are taxed through the PAYE system at a flat rate. If you are
one of these people, you need to complete an IR330. Your tax code will be EDW.




Directors

Trustees

Where that trustee is a family
friend, lawyer or accountant,
the trustee cannot escape
from the tax liability by simply
resigning because they are
liable for any tax that results
from income arising in the
year that they were trustees.
In the above example, if the
trustees had resigned in the
year before the bank wrote-
off the debt, they may not
have been personally liable
for tax. The resigning trus-
tees should ensure that the
IRD is advised that they are
no longer a trustee.

Information for Exporters affected

The IRD is aware that persons may be concerned about impacts, or potential impacts, of the
Rena disaster on businesses, especially on exporters.

In particular, they understand that some exporters of goods intended to be exported on the
Rena may not now be able to export those goods within the 28-day period required under
section 11(1) of the Goods and Services Tax Act 1985 (GST Act) in order to zero-rate that
supply for GST purposes.

Normally, a person who does not export the goods within 28 days of the time of supply, will
be liable to output tax at the standard rate of 15%. However, section 11(5) of the GST Act
allows the Commissioner to extend that 28-day period. As a consequence of the grounding of
the Rena, the Commissioner has extended the period for goods entered for export on board
the Rena to allow those exporters affected by the grounding a further 60 days to make alter-
native arrangements to export their goods and still be able to zero-rate that supply for GST
purposes.

All existing and any new information relating to the tax implications of the grounding will be
updated to the IRD’'s website: http://www.ird.govt.nz/news-updates/campaign-rena-
grounding.html
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Cash Deals aren’t

The government uses taxpayers’ money to pay for services we all need, such as
healthcare, education, roads, environmental protection and recreation.

While most people pay the right amount of tax, some people think they don’t
have to pay tax if they are paid in cash. By not declaring all their income, people
who do non-taxed “cashies” are taking unfair advantage of honest businesses
and cheating those who pay the right amount of tax.

If you deal in cash, you should keep good records of all your business transac-
tions and include these in your returns.

To help you keep accurate business records, it's a good idea to bank all the cash
you receive. Inland Revenue has some helpful tips on keeping business re-
cords.

Because it's easy for cash to be spent on small or immediate purchases before
you record the cash payment, it could be a good idea to encourage your custom-
ers to make a direct credit or Internet banking payment rather than paying in
cash.

If you haven’t declared cash income, you can make a voluntary disclosure.
Inland Revenue offers incentives, including reduced penalties, if you let them
know you haven’t returned all your income before they find out.

To find out how to make a voluntary disclosure, go to www.ird.govt.nz
(keywords: voluntary disclosure) or see the article in the September Business
Tax Update.

The entire community is affected when businesses cheat on their taxes. If you
have concerns about those getting an unfair advantage, you can file an anony-
mous report with Inland Revenue — just use the secure online form.

Remember to provide as much detail as possible when you fill out the form.

If you ever wondered how your own tax dollars are spent, you can read up more
about how the government spent our taxes in 2009—-10 or check out the sim-
ple calculator that shows you just where your tax dollars go. Enter your income
(without commas) and the site calculates where your tax dollars go (these are
indicative figures only).

Use-Of-Money

Prior to the Taxation (Tax Administration and Remedial Matters) Act 2011, UOMI
had only been an expense when you had business income. Now, if you're
charged or have received UOMI, it's an expense whether or not you have busi-
ness income. You will need to:

e claim UOMI as an expense in the year you pay it

e show UOMI as income in the year you receive it.

This is effective from the 1997-98 and later income years subject to certain rules.

Do | have to pay FBT?
It depends
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GST SOLUTIONS

Are you finding it a hassle to do
your own GST Returns? We have
a solution for you. We can save
you time and money and a lot of
stress by doing your GST returns
for you. Our services includes
sending you a reminder letter
when you GST return is due so
that you can get your records to
us in time and ensure your GST
Return is filed on time in order to
have you avoid being charged late
penalties. Contact us today for

more information.

D

WEB SOLUTIONS

Have you check out our website
lately? We have a variety of really
useful calculators which you can
download free of charge. These
calculators are designed to help
you manage and grow your busi-
ness better by applying proven
principles to your business.
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PROHUB SOLUTIONS

Do you require a CRM system in
your business? We have devel-
oped our own CRM system called
PROHUB CCM. This system is
designed around the all important
concept of ensuring every sales
lead is recorded and then every
lead is properly followed up until
the sale has been made. Contact
us today for more information on
how this program could help your
business prosper.




With the removal of depreciation on all buildings for
income years starting on or after 1 April 2011, a transi-
tional concession was introduced for commercial
buildings whereby a pool of depreciable fit out can be
created by including as the pool item, 15% of the de-
preciated value of the building.

This allows for taxpayers who have in the past not
chosen to separate out the building fit out from the
rest of the building a one off concession now that it is
no longer possible to depreciate the building.

The fit out pool can be depreciated at 2% per annum.
New fit out will not form part of the pool, but can be
claimed separately.

Unfortunately, it is not as simple as taking the closing
adjusted tax value of a building and applying the 15%
concession to that amount. The taxpayer must also
deduct the closing fit out adjusted tax value.

The fit out adjusted tax value applies to commercial fit
out which relates to the building if the fit out was ac-

quired after the building was originally acquired and a

Quick

Can | Depreciate My Commercial

deduction has been taken for depreciation

loss for that fit out.

Thus, where a building was purchased containing fit
out and no adjustment was made upon purchase to
split fit out from the building but significant amounts of
fit out have been acquired since purchase and have
been separately depreciated, it is possible that little or
no amount may arise when determining the future
commercial fit out pool.

It is also important to note that the concession only
applies where a person has never claimed an amount
of depreciation loss for commercial fit out as a sepa-
rate item of depreciable property that is which was
acquired at the same time as the building and relates
to the building. Thus, even if only one item of fit out
was separated from the building at purchase and was
separately depreciated, the concession will not apply
to that building. Knowledge of purchase dates may

become particularly important as a result.
- From WHK' Sharp-As Tax

The economy depends about as much on economists as the
weather does on weather forecasters. ~ Jean Paul Kauffman
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Important: This is not advice. Clients should not act
solely on the basis of the material contained in the Tax

TAX AND BUSINESS ACCOUNTANTS

PO Box 5161, 74 Bourke Street

Time Newsletter. Items herein are general comments
only and do not constitute nor convey advice per se.
Changes in legislation may occur quickly. We therefore
recommend that our formal advice be sought before
acting in any of the areas. The Tax Time Newsletter is

issued as a helpful guide to our clients and for their
private information. Therefore it should be regarded as
confidential and should not be made available to any
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person without our prior approval.
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